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HANSEN, Circuit Judge.

Gopher O| brought this declaratory judgnment action seeking a
declaration that the Gernmai ne Rommess estate (the estate) is liable for a
rel ease of hazardous substances to the extent of Gopher Ql's liability
under the Conprehensive Environnental Response, Conpensation, and Liability
Act of 1980 (CERCLA), as anended, 42 U. S.C. 88 9601-9675; the M nnesota
Environnental Response and Liability Act (MERLA), Mnn. Stat. Ann. 88
115B. 01-115B. 24 (West 1987 & Supp. 1994-95); and M nnesota conmon | aw
principles of tort and contract. The district court granted the estate's
notion to dismss for lack of subject matter jurisdiction, concluding that



the clainms were not yet ripe. W affirmin part and reverse and renmand in
part.

. BACKGROUND

The United States Environnental Protection Agency (EPA) deterni ned
that a rel ease of hazardous substances occurred at a dunp site in Brooklyn
Park, M nnesota, and expended response costs of over $1,373,000 to clean
up the area. As authorized by CERCLA, in January 1994, the EPA denmanded
rei mbursenent for the entire cost of the cleanup from each of ten
potentially responsible parties (PRPs), a list including Gopher G| but not
the defendant in this suit. A representative of the EPA inforned Gopher
Gl that the EPA anticipated referring this matter to the Departnent of
Justice and expected a CERCLA suit to be brought during the first quarter
of 1995.

Copher G| brought this declaratory judgnent suit in Septenber 1994,
seeking a declaration that the now deceased owner of a predecessor
corporation actually caused the release and that the deceased owner's
estate is liable for the sum demanded by the EPA. Specifically, Gopher
Gl's conplaint asserts that when the release occurred in the 1960's, the
Br ookl yn Park dunp site was owned and operated by a corporation known as
Gopher State QI, whose sole shareholders were Charles and GCernaine
Rommess. In 1973, Bane G| acquired Gopher State from the Rommesses
through a stock acquisition. As part of the stock transfer, the Rommesses
agreed to indemify Bane with respect to any of Gopher State's liabilities
exi sting at closing. Shortly thereafter, Banme G| distributed Gopher
State's assets to itself, assuming all liabilities, known or unknown. Bane
G 1 then changed its own nane to Gopher GO I.

Copher State's owners, the Rommesses, have both died. The Gernmaine
Rommess estate renai ns open, however, pending this litigation which follows
the litigation of a third-party conpl ai nt



by Gopher G| against the estate in state court. The state court
litigation involved a dunp site near Stillwater, Mnnesota, which was owned
by third parties who alleged that Gopher State Ol deposited waste oil
sludge on the site. The third-party owners and operators of the dunpsite
obtained a ruling that Gopher Gl is |liable as a successor corporation for
the acts of Copher State. See State v. Gopher G 1 Co., Nos. Cl-95-738 &
C2-95-733, 1995 W. 687688 (Mnn. Ct. App. Nov. 21, 1995) (unpublished).
In the sane litigation, Gopher G| brought a third-party conplai nt agai nst

the Rommess estate, which the state district court disnmssed due to
limtation periods set forth in the probate code. The Mnnesota Court of
Appeal s affirned the dismssal of the third-party conplaint on a different
ground, concluding that the Rommesses' agreenent to indemify Gopher Q|
did not contenplate liability under |ater-enacted environnental statutes,

thus precluding Gopher Gl's indemification claim See State v. Gopher
Ol Co., No. CB-94-225, 1994 W 328631 (Mnn. C. App. July 12, 1994)
(unpublished). The M nnesota Suprene Court denied further review

After the state trial court had dismssed Gopher Ql's third-party
conplaint in the Stillwater dunp site litigation on the basis of probate
limtations, Gopher QI brought the present federal declaratory judgnent
action against the estate relating to the Brooklyn Park dunp site.! Count
one of this suit alleges that the estate is a responsible party under
CERCLA to the extent of Gopher Ol's CERCLA liability, and count two sets
forth the sane clai munder MERLA. Count three seeks a declaration that the
estate has primary tort liability to the extent of Gopher Ql's liability
to

!Gopher Q| sought here to avoid the probate Iimtations
probl enms encountered in the Stillwater dunp site litigation by
filing a tinely probate claimw thin four nonths of receiving the
EPA's demand letter, in accordance with Mnn. Stat. § 524. 3-803,
and filing this declaratory judgnent action wthin 60 days of the
estate's disall owance of the claim in accordance with M nn.

Stat. 8§ 524. 3-806(a).



the EPA or any other party because the Rommesses were the active owners at
the time of the release. Count four alleges that



Gopher QI is entitled to indemity based upon the indemity agreenent
executed by the Romesses in the 1970's when Bane G| acquired Gopher
State. Thus, this declaratory judgnent action involves the sane parties,
the sane indemification agreenent, and nost of the sane clains as the
third-party conplaint in the Stillwater dunp site litigation

The district court granted the estate's notion to disniss all four
counts for lack of subject matter jurisdiction, concluding that the clains
were not ripe because there was no actual controversy. Specifically, the
court stated as foll ows:

It is apparently clear that the plaintiff did receive the
letter alnost a full year ago which warned it that it would be
a potentially liable party. The plaintiff then comenced this
suit in expectation that it would be naned a def endant based on
approximtely ten nonths later a telephone call warning it
again. In order to bring its clains in this court, however,
the plaintiff nust allege an actual controversy.

The nmere possibility of being naned a defendant as
responsi bl e party does not constitute the actual controversy
which is required. This Court recognizes that the EPA, and the
United States on its behalf, for any nunber of reasons, my
wel | and yet decline to sue Gopher G|, or they may sel ect yet
another anbng the ten, or others beyond those listed as
potential defendants. They nmay al so defer sinply on the fact
that this case is too small or any one of a nunber of reasons,
whi ch they seemto be able to come up with at a nonent's notice
and sonehow the cases do not get sued. 1In the event they are
to be sued, those are another issue, but this Court at this
time cannot find the requisite imediacy, and in this Court's
view there is little hardship to the plaintiff in wthholding
the Court's consideration.

(Tr. on Def.'s Mot. to Dismiss, Appellant's Addend. at 26-27.)
During the hearing, the district court also alternatively granted

partial summary judgnent to the estate on the ground that the doctrine of
coll ateral estoppel bars the MERLA claim the tort



claim and the indemity claimdue to the prior state court litigation.
However, the district court explicitly declined to rule alternatively on
the CERCLA claim which was not litigated in the Mnnesota state court
Suit.

Gopher Q| appeals the disnmissal of its conplaint for |ack of
jurisdiction. The estate cross appeals, arguing that the conplaint also
shoul d have been disnissed because Gopher QOIl's assunption of Gopher
State's liabilities bars the clains and the conplaint fails to state a
cause of action under CERCLA, MERLA, or principles of contractua
indemmity. At oral argunent before this court, the parties disclosed that
Gopher Q| had entered into a tolling agreement with the Departnent of
Justice to facilitate discussions and possible settlenment of the
governnent's dermand for reinbursenent. The agreenent states that "the
United States nmay terninate settlenent negotiations and commence suit at
any tinme." (Tolling Agreenent at 3.) More recently, we received notice
that on March 25, 1996, the governnent filed a CERCLA cost-recovery suit
agai nst CGopher G| and four other potentially responsible parties, but not
i ncludi ng t he Rommess estate.

1. DI SCUSSI ON

W review de novo a dismissal for lack of subject matter
jurisdiction. Christopher Lake Dev. Co. v. St. lLouis Gounty, 35 F.3d 1269,
1273 (8th Gr. 1994). The Declaratory Judgnent Act provides that when an
"actual controversy" exists, any federal court nay declare the rights and

other legal relations of any interested party. 28 U S.C. § 2201. Thus,
to seek a declaratory judgnent, the plaintiff's claimnust be ripe. The
doctrine of ripeness is basically a matter of tinming, which requires (1)
"a sufficiently concrete case or controversy within the nmeaning of Article
Il of the Constitution," and also, (2) "prudential considerations nust
justify the present exercise of judicial power." Christopher Lake Dev.
Co., 35 F.3d at 1272-73. In other




words, to satisfy the actual controversy requirenment of the Declaratory

Judgnment Act, there nust exist "“a substantial controversy between the
parties having adverse legal interests, of sufficient i mediacy and reality
to warrant the issuance of a declaratory judgrment.'" Caldwell v. Gurley
Refining Co., 755 F.2d 645, 649 (8th Gr. 1985) (quoting Maryland Cas. Co.
v. Pacific Coal & GOl Co., 312 U S. 270, 273 (1941)) (other citation

omtted). "A live dispute nust exist between the parties at the tine of

the court's hearing." 1d. at 650.

The district court concluded that the governnent's threat of suit in
this case was too speculative to create an actual controversy between
Gopher G| and the estate and that withholding a decision at this tine
would result in little hardship to Gopher G1l. W agree with the district
court's assessnent that the MERLA and the tort liability clains (counts ||
and I111) are not ripe for declaratory judgnent because no actua
controversy exists. No facts indicate an i medi ate threat of either MERLA
or tort liability. The district court properly disnissed these clains for
| ack of subject matter jurisdiction.

G ven the | atest devel opnents in this case, however, we disagree with
the district court's assessnent that the CERCLA and contractual indemity
clains (counts | and |V) are not ripe. The conplaint seeks a declaration
that the prior owners caused the rel ease of hazardous substances and are
liable to the EPA to the extent of Gopher Gl's existing liability. The
estate argued that there was no actual controversy because Gopher G| had
not itself incurred response costs and the governnent had not yet brought
a cost-recovery action against Gopher GIl. This argunment is no |onger
val i d.

The terns of CERCLA governing the timng of review prohibit judicial
revi ew of challenges to renedial action of the EPA until after the EPA has
filed an action to recover response costs. 42



US C 8§ 9613(h)(1). See also Voluntary Purchasing Groups., Inc. v. Reilly,
889 F.2d 1380, 1389 (5th Cir. 1989) ("until the governnent initiates a
cost-recovery action, a potential responsible party cannot obtain judicial

revi ew of the agency action") (internal quotations omtted). Because the
EPA now has initiated a cost-recovery action pursuant to 42 U. S.C. § 9607,
this suit to determine liability between Copher G| and the estate is ripe
for adjudication. Wile ripe, we leave to the district court to determne
whet her CERCLA' s obj ective of avoiding pieceneal litigation would be best
served if the subject nmatter of this declaratory judgnent action were in
sonme way or nmanner determined in conjunction with the government's cost-
recovery action. See Voluntary Purchasing Goups, 889 F.2d at 1390 (noting

that one of CERCLA's objectives is to avoid pieceneal litigation).

Accordingly, while the district court nmay not have had subject matter
jurisdiction at the tine of the hearing, the present posture of the case
presents a ripe CERCLA claim W recognize that significant probl ens may
exi st concerning the sufficiency of the CERCLA claim as suggested in the
estate's cross appeal. Nevertheless, given our conclusion that this claim
is now ripe, we express no opinion on the issues raised in the cross
appeal , leaving theminstead to be considered in the first instance by the
district court with a view toward avoiding pieceneal litigation

We next consider the indemity claim CGopher G| seeks indemity
from the Rommess estate on the basis of the 1973 contractual indemity
agreement that the Rommesses signed when Bane G| purchased Gopher State
"[T]he question of CERCLA liability and the interpretation of any
i ndemmi fication agreenent anong the parties liable for the clean-up are
inextricably related.” G\B Battery Tech., Inc., v. Gould, Inc., 65 F.3d
615, 621 (7th GCir. 1995). We conclude that the contractual indemity
claim like the CERCLA claim is ripe. As a result, we nust consider the

district



court's alternative grant of summary judgnent on the indemity claim

The district court held that the doctrine of collateral estoppel
prohibits the relitigation of the indemity clai mbecause the state court
judgnent determined the clai madversely to Gopher G 1. GCopher G| contends
that collateral estoppel does not apply because the state court considered
contractual indemity only in the context of MERLA liability, not CERCLA
liability.

We review a grant of summary judgnent de novo, applying the sane
standard as the district court. See Shannon v. Ford Motor Co., 72 F.3d
678, 681 (8th Gr. 1996). Summary judgnent is appropriate where there is

no genui ne dispute of material fact and the novant is entitled to judgnent
as a matter of law Fed. R Civ. P. 56(c). See also Anderson v. Liberty
Lobby, Inc., 477 U S. 242, 248 (1986). W accord full faith and credit to
state court judgnents, giving themthe sane preclusive effect in federa

court as they would have in state court. See 28 U.S.C. § 1738; see al so
Tel econnect Co. v. Ensrud, 55 F.3d 357, 361 (8th GCir. 1995). Accordingly,
we look to the law of M nnesota to deternine the preclusive effect of the

state court third-party conpl aint.

In Mnnesota, collateral estoppel, or issue preclusion, "applies
where (1) the issue was identical to one in a prior adjudication; (2) there
was a final judgnent on the nerits; (3) the estopped party was a party or
in privity with a party to the prior adjudication; and (4) the estopped
party was given a full and fair opportunity to be heard on the adjudicated
" Johnson v. Consolidated Freightways. Inc., 420 N.W2d 608, 613
(Mnn. 1988). Col l ateral estoppel is a flexible doctrine in M nnesota

i ssue.

which allows consideration of "whether its application would work an
injustice on the party agai nst whom estoppel is urged." [d. at 613-14.



The M nnesota Court of Appeals addressed the nerits of Gopher Gl's
claimthat it is entitled to indemity fromthe estate for liability under
environnental laws. The court of appeals affirmed the state trial court's
di sm ssal of Gopher Gl's indemity claim holding as foll ows:

The liabilities at issue in this case arise under environnental
| aws enacted ten years after the agreenment was executed. They
were neither contenplated by the parties nor covered by the
agreerment. The qualifying phrase "existing at closing" clearly
limts Gopher State's liability.

State v. CGopher Q1 Co., No. C8-94-225, slip op. at 3 (Mnn. C. App. July
12, 1994) (App. A-128). GCopher G| correctly asserts that the M nnesota
Court of Appeals was referring to Mnnesota's environnental |aws (MERLA),

not CERCLA, when it determned that the environnental liabilities at issue
were not contenplated by the indemity agreenent. Al t hough CERCLA
liability was not raised in the state court proceedi ngs, we concl ude that
the state court's interpretation of the indemity agreenent applies with
equal force to CERCLA liability. The court of appeals specifically

deternmned that the |anguage of the indemmity agreenent |linits Gopher
State's (and thus the estate's) liability by the phrase, liabilities
"existing at closing." The state court held that this limting phrase

precludes liability under |ater enacted environnental |aws such as MERLA,
enacted ten years after the agreenent. Li kewi se, this deternination
necessarily dictates that the phrase, "existing at closing," al so precludes
liability under the environnental |aws of CERCLA, enacted seven years after
t he agreenent.

The intent of the indemmity agreenent with regard to | ater enacted
environnental laws is the identical issue that was fully litigated by
Gopher QI in the state court third-party conplaint, and the issue was
finally determined on its nerits adversely to Gopher Q. Thus, the
district court correctly granted summary

10



judgnent on the ground that collateral estoppel bars relitigation of the
i ndemmity issue.

[11. CONCLUSI ON

Accordingly, we affirmthe district court's dismissal of the MERLA
and tort clains for lack of jurisdiction, and we affirm the district
court's grant of summary judgnent on the indemmity agreenent claim W
reverse the dismssal of the CERCLA claimin light of the recently filed
government cost-recovery suit and remand it for further consideration,

Wi t hout expressing any views on the nerits or sufficiency of the CERCLA
claim

A true copy.
Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUT.
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